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C o r p o r a t i o n  

1. Pro tes t  a l l e g i n g  u n f a i r  c o m p e t i t i v e  a d v a n t a g e  
and  o r g a n i z a t i o n a l  c o n f l i c t  o f  i n t e r e s t  w i t h  
respect t o  t h e  awardee  i s  t i m e l y  f i l e d  w i t h i n  10 
work ing  d a y s  a f t e r  award. The b a s i s  o f  p r o t e s t  
arose f rom t h e  d a t e  o f  t h e  p r o t e s t e r ' s  receipt  
of t h e  c o n t r a c t i n g  a g e n c y ' s  w r i t t e n  n o t i f i c a t i o n  
o f  t h e  award to  t h e  awardee  and n o t  f rom a n  
ear l ie r  d a t e  on which t h e  p r o t e s t e r  m i g h t  have 
been  aware of t h e  awardee's p r i o r  agency  
c o n t r a c t  which a l l e g e d l y  g a v e  t h e  awardee  t h e  
u n f a i r  c o n p e t i  t i v e  a d v a n t a g e .  

2. The Government h a s  no  o b l i g a t i o n  t o  e l imina te  a 
c o m p e t i t i v e  a d v a n t a g e  t h a t  a f i r n  may e n j o y  i n  a 
p r o c u r e m e n t  because o f  i ts  own p a r t i c u l a r  
c i r c u m s t a n c e  or because i t  g a i n e d  e x p e r i e n c e  
u n d e r  a p r i o r  Government c o n t r a c t  u n l e s s  s u c h  
a d v a n t a g e  r e s u l t s  from a p r e f e r e n c e  or u n f a i r  
a c t i o n  b y  t h e  c o n t r a c t i n g  agency .  The r e c o r d  
shows n o t h i n g  to  i n d i c a t e  t h a t  w h a t e v e r  advan- 
t a g e  t h e  awardee  g a i n e d  from t h e  p e r f o r m a n c e  of 
a p r io r  c o n t r a c t  w i t h  t h e  agency  was t h e  r e s u l t  
o f  p r e f e r e n c e  or u n f a i r  act ion by t h e  agency .  

3 .  The Government h a s  t h e  r i g h t  t o  be p r o t e c t e d  
from t h e  b i a s  t h a t  m i g h t  r e s u l t  f rom award ing  a 
c o n t r a c t  to  a f i r m  h a v i n g  a n  o r g a n i z a t i o n a l  con- 
f l i c t  of i n t e r e s t .  However, a f i r m  s h o u l d  n o t  
be e x c l u d e d  f r o m  c o m p e t i t i o n  s i m p l y  on  t h e  b a s i s  
o f  a t h e o r e t i c a l  c o n f l i c t  of i n t e r e s t .  GAO 
f i n d s  no  O r g a n i z a t i o n a l  c o n f l i c t  o f  i n t e r e s t  
e x i s t e d  c n  a c c o u n t  of awardee's s i m i l a r  p r i o r  
c o n t r a c t  w i t h  t h e  c o n t r a c t i n g  agency .  T h e  mere 
f a c t  o f  a p r i o r  c o n t r a c t u a l  r e l a t i o n s h i p  does 
n o t  i n  i t s e l f  create a c o n f l i c t  of i n t e r e s t .  
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4. In t h e  a b s e n c e  of e v i d e n c e  from t h e  protester  i n  
s u p p o r t  o f  i t s  a l l e g a t i o n  t h a t  i n c l u s i o n  of a 
c l a u s e  i n  t h e  c o n t r a c t  t h a t  was n o t  i n  t h e  
s o l i c i t a t i o n  was improper, GAO h a s  no b a s i s  to  
q u e s t i o n  t h e  i n c l u s i o n  of t h e  p r o v i s i o n  i n  t h e  
c o n t r a c t .  

S y s t e m s  E n g i n e e r i n g  Associate C o r p o r a t i o n  (SEACOR) 
protests t h e  award o f  a c o n t r a c t  to  A n a l y t i c s ,  I n c .  
( A n a l y t i c s ) ,  u n d e r  r e q u e s t  f o r  q u o t a t i o n s  ( R F Q )  
N o .  DAAB07-82-Q-J064 i s s u e d  by  t h e  Un i t ed  S t a t e s  Army 
C o m m u n i c a t i o n s - E l e c t r o n i c s  Command (Army) ,  F o r t  Monmouth, 
N e w  J e r s e y ,  f o r  t h e  I n t e g r a t e d  L o g i s t i c s  S u p p o r t  
Documen ta t ion  p o r t i o n  o f  t h e  S i n g l e  Channe l  O b j e c t i v e  
T a c t i c a l  T e r m i n a l  (SCOTT) program. 

SEACOR c o n t e n d s  t h a t  a p r io r  c o n t r a c t  be tween  t h e  Army 
and A n a l y t i c s  unde r  which A n a l y t i c s  p r o v i d e d  a n  upda ted  
B a s e l i n e  C o s t  Estimate ( B C E )  f o r  t h e  Ground Mobi l e  F o r c e s  
S a t e l l i t e  Communication ( G M F S C )  program ( o f  which  t h e  SCOTT 
program is a p a r t )  created a n  o r g a n i z a t i o n a l  c o n f l i c t  o f  
i n t e r e s t  and u n f a i r  c o m p e t i t i v e  a d v a n t a g e  i n  f a v o r  of 
A n a l y t i c s .  SEACOR a l so  c o n t e n d s  t h a t  S p e c i a l  P r o v i s i o n  H.57 
(H.57), which  w a s  n o t  i n c l u d e d  i n  t h e  RFQ, s h o u l d  n o t  have  
been  i n c l u d e d  i n  t h e  c o n t r a c t  s u b s e q u e n t l y  e n t e r e d  i n t o  by  
t h e  Army and A n a l y t i c s .  

F o r  t h e  r e a s o n s  se t  f o r t h  below, w e  d e n y  S E A C O R ' s  
pro te  s t . 

Backaround 

Seven proposals were r e c e i v e d  by t h e  Army i n  r e s p o n s e  
to  t h e  RFQ. F o l l o w i n g  i n i t i a l  e v a l u a t i o n ,  t h e  Army, on 
A p r i l  1 3 ,  1 9 8 2 ,  s e n t  o u t  l e t t e r s  of t e c h n i c a l  u n a c c e p t -  
a b i l i t y  t o  f o u r  of t h e  s e v e n  o f f e r o r s .  Letters r e q u e s t i n g  
bes t  and f i n a l  o f f e r s  were s e n t  on  A p r i l  1 6 ,  1 9 8 1 ,  w i t h  a 
c l o s i n g  d a t e  o f  Apr i l  28 ,  1932 ,  f o r  t h e  receipt  o f  s u c h  
o f f e r s .  The Army's e v a l u a t i o n  o f  t h e  t h r e e  b e s t  and f i n a l  
o f f e r s  r e v e a l e d  t h a t  t h e  progosals of A n a l y t i c s  and SEACOR 
had supe r io r  t e c h n i c a l  a p p r o a c h e s .  The Army's e v a l u a t e d  
cost  f o r  A n a l y t i c s t  p r o p o s a l  w a s  $1 ,066 ,148  and  t h e  Army's 
e v a l u a t e d  c o s t  f o r  SXACORIs p r o p o s a l  w a s  $1 ,744 ,175 .  A f t e r  
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c o n s i d e r a t i o n  of b o t h  cost and  t e c h n i c a l  f a c t o r s ,  t h e  A r m y  
d e t e r m i n e d  t h a t  award to  A n a l y t i c s  was i n  t he  b e s t  i n t e r e s t  
of t h e  Government .  C o n s e q u e n t l y ,  a n  award was made to  
A n a l y t i c s  on  , J u n e  308 1982.  

award t o  t h e  c o n t r a c t i n g  o f f i c e r .  P r i o r  t o  r e s o l u t i o n  of 
t h e  p ro tes t  by  t h e  Army,  SEACOR protested the: matter to t h i s  
O f f i c e  by l e t t e r  d a t e d  J u l y  2 8 ,  1982 ,  which  was r e c e i v e d  by 
u s  on  J u l y  29 ,  1982.  

By l e t t e r  d a t e d  J u l y  14, 1982 ,  SEACOR p r o t e s t e d  t h e  

T i m e l i n e s s  o f  Protest  

The A r m y  t a k e s  t h e  p o s i t i o n  t h a t  SEACOR's c o n t e n t i o n s  
as t o  a c o n f l i c t  o f  i n t e r e s t  and  u n f a i r  c o m p e t i t i v e  advan-  
t a g e  a re  u n t i m e l y .  A c c o r d i n g  t o  t h e  Army, SEACOR h a s  i n d i -  
c a t e d  i t  was f i r s t  made aware i n  May 1982 of t h e  p o s s i b i l i t y  
of a c o n f l i c t  of i n t e r e s t  b e c a u s e  o f  A n a l y t i c s '  p r i o r  con- 
t rac t  w i t h  t h e  A r m y .  S i n c e  SEACOR h a s  a d m i t t e d  knowledge 
sometime i n  May 1982 of a n  a l l e g e d  c o n f l i c t  o f  i n t e r e s t ,  t h e  
Army a r g u e s  SEACOR s h o u l d  h a v e  p r o t e s t e d  w i t h i n  1 0  work ing  
d a y s  of t h a t  d a t e .  

SEACOR a l l e g e s  t h a t  i t  d i d  become aware o n  May 28, 
1982,  of " v e r b a l ,  unconf i r ined  and  c o n s i d e r e d  h e a r s a y "  i n f o r -  
m a t i o n  o f  a poss ib le  Army-Analy t ics  c o n t r a c t  c o n c e r n i n g  t h e  
c o s t i n g  of a n  Arny s a t e l l i t e  communica t ions  program.  
Accord ing  t o  SEACOR, a s e a r c h  of p a s t  i s s u e s  o f  t h e  Commerce 
B u s i n e s s  D a i l y  was t h e n  c o n d u c t e d  u n t i l  SEACOR found  o n  
J u n e  1 4 ,  1 9 8 2 ,  a November 1 9 8 1  i s s u e  s t a t i n g  t h a t  a c o n t r a c t  
" w i l l  be  n e g o t i a t e d  w i t h  A n a l y t i c s  to  d e v e l o p  t h e  BCE sup-  
p o r t i n g  t h e  Ground Mobi le  Forces Commmunications Program." 

SEACOR a l l e g e s  t h a t  i t  i m m e d i a t e l y  made a Freedom of I n f o r -  
m a t i o n  A c t  ( F O I A )  r e q u e s t  t o  t h e  Army f o r  c o n t r a c t  in forma-  
t i o n  r e l a t i n g  to t h e  BCE n e g o t i a t i o n s  w i t h  A n a l y t i c s .  
Because of d e l a y s  i n  t h e  Army 's  p r o c e s s i n g  o f  t h e  F O I A  
r e q u e s t ,  SEACCR claims it d i d  n o t  r e c e i v e  a c o p y  of 
A n a l y t i c s '  p r io r  c o n t r a c t  u n t i l  J u l y  2 1 ,  1982 .  Conse- 
q u e n t l y ,  SEACOR c o n t e n d s  t h a t  i t  d i d  n o t  know t h e  bas i s  of 
protest  u n t i l  J u l y  2 1 ,  1982.  

Our B i d  P r o t e s t  P r o c e d u r e s  r e q u i r e  t h a t  i n  o r d e r  t o  be 
t ime ly ,  a p r o t e s t  m u s t  b e  f i l e d  w i t h i n  1 0  w o r k i n g  d a y s  a f t e r  
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the bas is  for protest  is known or s h o u l d  h a v e  been  known. 4 
C . F . R .  S 2 1 . 2 ( b ) ( 2 )  ( 1 9 8 2 ) .  A l s o ,  where  protests are  f i l e d  
w i t h  t h e  c o n t r a c t i n g  a g e n c y ,  any  s u b s e q u e n t  p r o t e s t  t o  t h i s  
O f f i c e  w i t h i n  1 0  w o r k i n g  d a y s  of a c t u a l  n o t i f i c a t i o n  of or 
c o n s t r u c t i v e  knowledge  of i n i t i a l  a d v e r s e  a c t i o n  w i l l  b e  
c o n s i d e r e d  as  l o n g  as  t h e  p ro tes t  t o  t h e  a g e n c y  was t imely.  
4 C.F.R. S 2 1 . 2 ( a )  ( 1 9 8 2 ) .  

W e  f i n d  S E A C O R ' s  p ro tes t  to  be t i m e l y  f i l e d .  A l t h o u g h  
it appears t h a t  SEACOR knew of t h e  pr ior  Army c o n t r a c t  w i t h  
A n a l y t i c s ' b y  J u n e  1 4 ,  1 9 8 2 ,  a t  t h e  l a t e s t ,  w e  do n o t  t h i n k  
t h a t  a bas i s  of p ro te s t  e x i s t e d  u n t i l  a f t e r  t h e  award w a s  
a c t u a l l y  made t o  A n a l y t i c s .  U n t i l  t h e n ,  i t  was r e a s o n a b l e  
for SEACOR t o  assume t h e  p o s s i b i l i t y  t h a t  award would be 
made to  e i t h e r  it or t h e  o t h e r  o f f e r o r  i n  t h e  c o m p e t i t i v e  
r a n g e  u n d e r  t h e  RFQ. Whi l e  t h e  r e c o r d  shows t h a t  t h e  A r m y  
s e n t  SEACOR a l e t t e r  o f  n o t i f i c a t i o n  of award  on  t h e  d a t e  
award  was made, J u n e  3 0 ,  1982 ,  t h e r e  is no  i n d i c a t i o n  when 
SEACOR r e c e i v e d  t h e  l e t t e r .  However, e v e n  a s suming  t h a t  
SEACOR knew on J u n e  30,  1982 ,  of t h e  award  t o  A n a l y t i c s ,  
SEACOK's J u l y  1 4 ,  1 9 8 2 ,  p ro t e s t  t o  t h e  A r m y  was s t i l l  w i t h i n  
1 0  w o r k i n g  d a y s .  S i n c e  S E A C O R ' s  p ro t e s t  w i t h  t h e  Army was 
t i m e l y ,  t h e  company ' s  p r o t e s t  t o  our O f f i c e  p r ior  to  a n y  
r e s o l u t i o n  of t h a t  protest  i s  a l so  timely.  

U n f a i r  C o m D e t i t i v e  Advan taae  

SEACOR a s s e r t s  t h a t  b e c a u s e  t h e  SCOTT program is p a r t  
of t h e  GMFSC, f o r  wh ich  A n a l y t i c s  p r e p a r e d  t h e  BCE,  a n  un- 
f a i r  c o m p e t i t i v e  a d v a n t a g e  a c c r u e d  t o  A n a l y t i c s  i n  t h e  com- 
p e t i t i o n  f o r  award  u n d e r  t h e  RFQ. I n  t h i s  regard ,  SEACOR 
a r g u e s  t h a t  i n  t h e  p r e p a r a t i o n  of a cost  p r o p o s a l  i n  re- 
s p o n s e  t o  t h e  RFQ, A n a l y t i c s  had e x t e n s i v e  cost  i n f o r m a t i o n  
which  w a s  n o t  made a v a i l a b l e  t o  SEACOR. 

The Army t a k e s  t h e  p o s i t i o n  t h a t  t h e  Government is n o t  
r e q u i r e d  t o  e q u a l i z e  c o m p e t i t i o n  where  o n e  o f f e r o r ' s  c i r cum-  
s t a n c e s  g i v e  i t  a c o m p e t i t i v e  a d v a n t a g e ,  so l o n g  as t h a t  
a d v a n t a g e  does n o t  r e s u l t  from u n f a i r  Government  a c t i o n s .  
I n  a d d i t i o n ,  t h e  Army s t a t e s  i n  making t h e  cost  estimate 
u n d e r  t h e  p r i o r  c o n t r a c t  f o r  t h e  I n t e g r a t e d  L o g i s t i c s  
System, t h a t  A n a l y t i c s  s imply t o o k  a p e r c e n t a g e  o f  e s t i m a t e d  
h a r d w a r e  cost  t o  a r r i v e  a t  a n  o v e r a l l  es t imate  o f  $2.79 
m i l l i o n  do l l a r s  f o r  t h e  system. T h e  A r m y  e m p h a s i z e s  t h a t  
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h a l y t i c s  had n o  d a t a  p a c k a g e  f o r  t h e  I n t e g r a t e d  L o g i s t i c s  
System and t h a t  A n a l y t i c s '  estimate f o r  t h a t  p o r t i o n  o f  t h e  
GMFSC w a s  n e a r l y  t h ree  times t h e  cost p roposed  by A n a l y t i c s  
u n d e r  t h e  RFQ. F i n a l l y ,  t h e  Army s t a t e s  t h a t  t h e  award 
under t h e  RFQ was d e t e r m i n e d  i n  accord w i t h  t h e  R F Q ' s  s ta ted  
award f a c t o r s  and t h a t ,  i n  t h i s  r e g a r d ,  t e c h n i c a l  f a c t o r s  
were o f  g r e a t e r  w e i g h t  t h a n  cost. 

We a g r e e  w i t h  t h e  Army t h a t  t h e  i s s u e  f o r ' c o n s i d e r a t i o n  
by our O f f i c e  i s  w h e t h e r  t h e  Government u n f a i r l y  p a r t i c i -  
p a t e d  i n  e s t a b l i s h i n g  a n y  c o m p e t i t i v e  a d v a n t a g e  t h a t  
A n a l y t i c s  e n j o y e d  and n o t  w h e t h e r  A n a l y t i c s  o b t a i n e d  a com- 
p e t i t i v e  a d v a n t a g e .  I t  is w e l l  s e t t l e d  t h a t  t h e  Government 
h a s  no o b l i g a t i o n  to  e l i m i n a t e  a c o m p e t i t i v e  a d v a n t a g e  t h a t  
a f i r m  may e n j o y  because  of its own p a r t i c u l a r  circumstances 
or b e c a u s e  it g a i n e d  e x p e r i e n c e  u n d e r  a p r i o r  Government 
c o n t r a c t  o r  pe r fo rmed  con t r ac t s  for t h e  Government u n l e s s  
s u c h  a d v a n t a g e  r e s u l t s  f rom a p r e f e r e n c e  or u n f a i r  a c t i o n  by 
t h e  c o n t r a c t i n g  agency .  See e .g . ,  Varo, I n c . ,  B-193789, 
J u l y  18 ,  1980, 80-2 CPD 4 4 ;  ENSEC S e r v i c e  Core., 55 Comp. 
Gen. 656 (19761,  76-1 CPD 34. 

_I -- 

R e g a r d l e s s  of t h e  n a t u r e  of w h a t e v e r  a d v a n t a g e  
A n a l y t i c s  g a i n e d  b e c a u s e  of i t s  p r io r  p r e p a r a t i o n  o f  a cost 
estimate f o r  t h e  GMFSC, w e  f i n d  t h a t  t h e r e  is no  i n d i c a t i o n  
i n  t h e  record t h a t  s u c h  a n  a d v a n t a g e  was t h e  resu l t  of a 
p r e f e r e n c e  o r  u n f a i r  a c t i o n  by t h e  Army. 
a rgumen t  i n  t h i s  r e g a r d  is t h a t  i n  p r e p a r i n g  t h e  cost  e s t i -  
mate, A n a l y t i c s  was p r i v y  t o  SCOTT c o s t i n g  and  program 
i n f o r m a t i o n  p r o v i d e d  to  i t  by t h e  Army a n d ,  c o n s e q u e n t l y ,  
t h e  Army's  p r o v i d i n g  of s u c h  i n f o r m a t i o n  c o n s t i t u t e d  u n f a i r  
Government a c t i o n .  However, SEACOR makes no s p e c i f i c  a l l e -  
g a t i o n s  a s  t o  what  i n f o r m a t i o n  t h e  Army g a v e  A n a l y t i c s  and  
w h e t h e r  t h e  i n f o r m a t i o n  t h a t  was g i v e n  was o u t s i d e  t h e  scope 
of A n a l y t i c s '  con t r ac t .  T h e r e f o r e ,  w e  have n o  r e a s o n  t o  
assume t h a t  t h e  Army's a c t i o n s  d u r i n g  t h e  pe r fo rmance  of 
A n a l y t i c s '  p r i o r  c o n t r a c t  were o t h e r  t h a n  t h o s e  n e c e s s a r y  
for t h e  proper p e r f o r m a n c e  of t h a t  c o n t r a c t .  

SEACOR's o n l y  

C o n f l i c t  of I n t e r e s t  

SEACOR c o n t e n d s  t h a t  A n a l y t i c s '  BCE cont rac t  for t h e  
GMFSC c r e a t e d  a n  o r g a n i z a t i o n a l  c o n f l i c t  of i n t e r e s t  w i t h  
r e g a r d  t o  A n a l y t i c s '  p a r t i c i p a t i o n  u n d e r  t h e  RFQ. SEACOR 
a d v a n c e s  no  a rgument  i n  s u p p o r t  of t h i s  c o n t e n t i o n .  

, 
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The Army s t a t e s  t h a t  Defense  A c q u i s i t i o n  R e g u l a t i o n  
(DAR) § 1 - 1 1 3 . 2 ( b } ( l )  and ( b ) ( 2 )  (1976 ea . )  requires t h e  
c o n t r a c t i n g  o f f i c e r  to  d e t e r m i n e  w h e t h e r  t h e  p o s s i b i l i t y  of 
an o r g a n i z a t i o n a l  c o n f l i c t  o f  i n t e r e s t  e x i s t s  i n  a p r o c u r e -  
ment  and whet ,her  a clause f o l l o w i n g  a p p e n d i x  "G" of t h e  DAR 
s h o u l d  b e  added  t o  t h e  s o l i c i t a t i o n .  With respect t o  
A n a l y t i c s '  BCE c o n t r a c t ,  t h e  Army s ta tes  t h a t  b e f o r e  t h e  
i s s u a n c e  of t h e  s o l i c i t a t i o n  u n d e r  which t h e  c o n t r a c t  was 
awarded ,  it was d e t e r m i n e d  t h a t  no  o r g a n i z a t i o n a l  c o n f l i c t  
of i n t e r e s t  e x i s t e d .  T h e r e f o r e ,  no  c o n f l i c t  o f  i n t e r e s t  
p r o v i s i o n  was added t o  t h e  s o l i c i t a t i o n .  A s  t o  t h e  pro- 
t e s t e d  RFQ, t h e  Army d e c l a r e s  t h a t  b e f o r e  i ts i s s u a n c e ,  t h e  
q u e s t i o n  of a p o s s i b l e  o r g a n i z a t i o n a l  c o n f l i c t  of i n t e r e s t  
w i t h  A n a l y t i c s  was a g a i n  a d d r e s s e d  and a d e t e r m i n a t i o n  was 
made t h a t  no  c o n f l i c t  o f  i n t e r e s t  e x i s t e d .  The b a s i s  for 
t h i s  d e t e r m i n a t i o n  was t h a t  A n a l y t i c s  had n o t  o b t a i n e d  any  
knowledge o f  t h e  R F Q ' s  s t a t e m e n t  of work p r i o r  t o  t h e  RFQ's 
i s s u a n c e .  

W e  h a v e  r e c o g n i z e d  t h e  r i g h t  of t h e  Government t o  be 
protected from t h e  b i a s  t h a t  migh t  r e s u l t  from a w a r d i n g  a 
c o n t r a c t  to a f i r m  h a v i n g  an  o r g a n i z a t i o n a l  c o n f l i c t  o f  
i n t e r e s t .  See P l a n n i n g  R e s e a r c h  C o r p o r a t i o n  P u b l i c  
Management S e r v i c e s ,  I n c . ,  55-Comp. Gen. 91  (19761 ,  76-1 CPD 
202. A t  t h e  sane time, b e c a u s e  i t  is a g e n e r a l  p o l i c y  o f  
t h e  F e d e r a l  Government t o  a l low a l l  i n t e r e s t e d  q u a l i f i e d  
par t ies  a n  o p p o r t u n i t y  t o  p a r t i c i p a t e  i n  i t s  p r o c u r e m e n t s  i n  
o r d e r  t o  maximize c o m p e t i t i o n ,  u n l e s s  t h e r e  is a c l e a r l y  
s u p p o r t a b l e  r e a s o n  f o r  e x c l u d i n g  a f i r m ,  a f i r m  s h o u l d  n o t  
be e x c l u d e d  from c o m p e t i t i o n  s i m p l y  on t h e  b a s i s  o f  a 

- -  

- -  

t h e o r e t i c a l  c o n f l i c t  o f  i n t e r e s t .  PRC Computer C e n t e r ,  
I n c . ,  On-Line Sys t ems ,  I n c . ;  Remote Computing C o r p o r a t i o n ;  
Optimum-tems, I n c . ,  55 Comp. Gen. 6 0  ( 1 9 7 5 1 ,  75-2 CPD 
35. F u r t h e r m o r e ,  t h e  d e t e r m i n a t i o n  a s  t o  w h e t h e r  a s u f f i -  

- 

c i e n t  p o s s i b i l i t y  e x i s t s  t h a t  a n  award t o  a p a r t i c u l a r  f i r m  
would r e s u l t  i n  an  o r g a n i z a t i o n a l  c o n f l i c t  o f  i n t e r e s t  must 
be made by  t h e  p r o c u r i n g  a c t i v i t y ,  w i t h  which lies t h e  
r e s p o n s i b i l i t y  f o r  b a l a n c i n g  t h e  Governmen t ' s  compet ing  
i n t e r e s t  i n  (1) p r e v e n t i n g  b i a s  i n  t h e  pe r fo rmance  o f  
c e r t a i n  c o n t r a c t s  which w o u l d  r e s u l t  f rom a c o n f l i c t  of  
i n t e r e s t ,  and ( 2 )  award ing  a con t r ac t  t h a t  w i l l  b e s t  s e r v e  
t h e  Governmen t ' s  n e e d s  to  t h e  most q u a l i f i e d  f i r m .  S e e  
-__I_- P l a n n i n g  R e s e a r c h  C o r p o r a t i o n  P u b l i c  Management S e r v i c e s ,  
I n c . ,  s u p r a .  

I_ 

- 
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From our r e v i e w  of t h e  r e c o r d ,  we f i n d  no  
o r g a n i z a t i o n a l  c o n f l i c t  of i n t e r e s t  e x i s t e d  on  a c c o u n t  of 
A n a l y t i c s '  p r i o r  cost es t imate  c o n t r a c t  for t h e  GMFSC. 
SEACOR a p p a r e n t l y  f ee l s  t h a t  a c o n f l i c t  of i n t e r e s t  e x i s t e d  
s o l e l y  b e c a u s e  'of t h e  p r i o r  A n a l y t i c s  c o n t r a c t  w i t h  t h e  
Army. However, t h e  mere f a c t  of t h e  pr ior  c o n t r a c t u a l  
r e l a t i o n s h i p  d o e s  n o t  create a c o n f l i c t  of i n t e re s t  per s e .  - See Log icon ,  I n c . ,  B-196105, March 25, 1980,  80-1 C P D  218 ,  
As n o t e d  above ,  SEACOR provides  n o  o t h e r  a rgument  or 
s t a t e m e n t  i n  s u p p o r t  of its c o n f l i c t  of i n t e r e s t  claim. 

P r o v i s i o n  H.57 

The RFQ d i d  n o t  i n c l u d e  P r o v i s i o n  H.57, r e l a t i n g  to  
e s t i m a t e d  cos t  f i x e d  f e e ,  f u n d i n g ,  and r e imbursemen t ,  w h i l e  
t h e  c o n t r a c t  w i t h  A n a l y t i c s  d i d .  SEACOR objects  to  t h e  f a c t  
t h a t  t h e  A r m y  i n c l u d e d  H.57 i n  t h e  c o n t r a c t ,  b u t  n o t  i n  t h e  
RFQ. The Army c o n t e n d s  t h a t  i t  i n a d v e r t e n t l y  l e f t  H.57 o u t  
of t h e  RFQ, b u t  t h a t ,  i n  a n y  case, H . 5 7  is a s t r i c t l y  
a d m i n i s t r a t i v e  p r o v i s i o n  t h a t  had no  impac t  on t h e  b a s i s  f o r  
award s i n c e  it is not a n e g o t i a b l e  i t e m  and  c r e a t e d  no  
s u b s t a n t i v e  change  i n  c o n t r a c t  d u t i e s .  

SEACOR's c o n t e n t i o n  t h a t  H.57 was e i t h e r  i m p r o p e r l y  
e x c l u d e d  from t h e  RFQ or  w r o n g f u l l y  i n c l u d e d  i n  t h e  c o n t r a c t  
is u n s u p p o r t e d  by an  e v i d e n c e .  I n  t h i s  r e g a r d ,  w e  p o i n t  ou t  
t h a t  a p r o t e s t e r  h a s  t h e  b u r d e n  of a f f i r m a t i v e l y  p r o v i n g  i t s  
case. P l a n t  F a c i l i t i e s  and E n g i n e e r i n g ,  I n c , ,  B-201618, 
A p r i l  2 2 , 9 8 1 ,  81-1 C P D  310. Unsuppor t ed  a l l e g a t i o n s  d o  
n o t  s a t i s f y  t h e  p ro t e s t e r ' s  b u r d e n  of p r o o f .  J.  I,. - B-201331.2, F e b r u a r y  1, 1982,  82-1 CPD 99. 

is d e n i e d .  

- - 
Associates, I n c . ,  

The p r o t e s t  

C o m p t r o l l e r  C e n e r a l  
of t h e  U n i t e d  S t a t e s  




